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RECONSTRUCTING CORPORATE CRIMINAL LAW: DETERRENCE, RETRIBUTION,
FISSE :yn9) FAULT, AND SANCTIONS, 56 S. Cal. L. Rev. 1141, 1146 (1983)
»Deterrence plays a more significant role ) (RECONSTRUCTING CORPORATE CRIMINAL LAW
in corporate than in individual criminal law because corporate activity is normally undertaken in
order to reap some economic benefit and corporate decisionmakers choose courses of action based
on a calculation of potential costs and benefits).
— M2YN HY NMYWA HHaNN NN ,ININ DININ PO RIIN 2277 12,0 MR ,MIYNI NINRD DT PIYY N> 2
JNY9 DMNINYI NN YWN RN RONINY
1173-1172 mya 21 v 5yo FISSE RECONSTRUCTING CORPORATE CRIMINAL LAW 2
("The economic rationale of punishment is not that it undoes the bad effects of the crime but that, by
placing a price on crime, it affects people’s incentives to engage in criminal activity in the future»).
rPenal law, ) 295-294 nya ,20 wn 9yY Lederman Criminal Law, Perpetrator and Corporation 24
being a prescriptive branch of law, purports to direct the behavior of individuals in accordance with
society’s interests and values. A prerequisite for the achievement of this goal is transmitting the
criminal law dictates to an addressee capable of grasping the message, namely the human
consciousness. [...] This cohesive link within criminal law, between the commanding authority and
the conscious individual who alone is susceptive to guidance, is threatened when confronted with the
imputation of criminal liability to corporations, which by their very nature lack any consciousness”).
CORPORATE CRIMINAL LIABILITY: WHAT PURPOSE DOES IT SERVE?, 109 Harv. L. %
»"The general ) (CORPORATE CRIMINAL LIABILITY PURPOSE :yon%) Rev. 1477, 1479 (1996)
belief in the early sixteenth and seventeenth centuries was that corporations could not be held
.ov,6 v »yy Walsh and Pyrich CORPORATE COMPLIANCE PROGRAMS ; criminally liable”)
W. ROBERT THOMAS, HOW AND WHY CORPORATIONS BECAME (AND :5wnb w1 %
REMAIN) PERSONS UNDER THE CRIMINAL LA W, 45 Fla. St. U.L. Rev. 479 (2018).
Beale and Safwat, WHITE COLLAR ;66 mya ,1 wn 95 9990 0awna THRDNY PN-)IN 27
»The developments in Europe reflect a growing ) 142—141 mya ,6 w'n 9y> ,CRIMINAL LAW
recognition of the economic power wielded by corporations as well as the distinctive threats posed
by that power, and a sense that criminal liability should be available to respond to corporate
wrongdoing”).
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Walsh and Pyrich ;1788 /mya ,11 wrn 90 7TINA DY D090 APINND wHND PY7 I8 28
7As corporations grew) 613 mya ,6 w'n 9yo [ CORPORATE COMPLIANCE PROGRAMS
increasingly important in American social and economic life, greater efforts were undertaken to
control corporate activity through the criminal law”).

NN NPV 7 PIRNN NYNINY?) 1802 /0ya ,11 W7 H¥0 71NN YW 191991 NPINNI WTIND Y7 I8N 27
ONNN IN OPIAY IN,NNNDNI MY DY NIDT DIYNIN) DMIIOND ,TINNT DTN )2 HY DNYNIN RON
L{("PINN N9 MAYAN NN IXNY T921,0NNMNN NN T0IY,PY DPLY NMIPAY DIINDNY DIPDY

»The ) 638—637 nya ,6 v 9y Walsh and Pyrich CORPORATE COMPLIANCE PROGRAMS 20
corporation itself is a social system capable of subordinating the values an employee brings with him
from the larger society. Corporations impose pressures on individual employees to get difficult jobs
done, reach certain goals, or make more profits, all within tight deadlines. These pressures can skew
the moral and ethical perspectives of corporate employees. Corporate policies that focus only on
meeting deadlines and making profits promote, or at least tacitly condone, hasty or sloppy solutions
as well as outright illegal conduct. Since such pressures cause or contribute to the ultimate
wrongdoing of the employee, it is argued that the corporation should be forced to acknowledge its
contribution to the crime”).

TIANNN DY DV NPINK NYVLN) 1787 /Y2, 11 WD DOYD 1 TINRN DY NIDIHIN NPINNI WTINKD PY N 31
NYWYN DXY >, X MYV INNDN DIV DTN M2 >T> HY MY YIXI2 NN NYNINN DX NI PIVY
TIANNN NN NINNT DNIYY,1PNMIN OHYI TINNA TIY YW NMMYNIN MIXXIND DY 19759 NPINND TINND
NNNAN DWY ,0MIVN D)7 MNYN NN, 03N DY NV NP2 MDIWVN RIPIYNI MPIIND PN NN
¥ TN NPINNDY DINRI TONM INNINIP YT ; (7NPIIDA MY VIND PINT JI NMPVDN MIIANDN
8NP : 1919 (2003 ©Y27IY YN A TN NI PPNIY D) 73,33 2 PON B9RN — DNIY 990 IR
vwn 9y  CORPORATE CRIMINAL LIABILITY PURPOSE ; (7190 ¥ 1Y9°990 N»INKD” DN
rImposing sanctions on a corporation for the acts of its managers or employees ) 1496—1495 'mya ,25
presumably decreases the corporation’s net worth. Shareholders, who bear the brunt of such a
decrease, have an incentive to encourage managers not to commit undesirable acts”).
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Jennifer Arlen and Samuel W. Buell, THE LAW OF CORPORATE :0D) WA ;("N99N) N1PNN
INVESTIGATIONS AND THE GLOBAL EXPANSION OF CORPORATE CRIMINAL
YPTA DINMN DMTON” POVWPR GON ; ENFORCEMENT, 93 S. Cal. L. Rev. 697, 701-702 (2020)
VIIPID NONIN ; (7DYTINN T ONOMN DIITON” PIOVYPN :19ND) (2019) 451 25 VAYN Y9PNHN DI TIRD
2WAY TIRND OININN NI NYNIN DITIRN DY DY NPINK NOVN) 4 09,24 MY YND ,NPTHN
(29.8.2018 123) 132 9N N33 /3 9337 220717 97y ; (ININIDNI MYXIANT MY DY NYRINY NIPRY
DY¥INN NN NYNIN NP NI DYTHIND DY MDY NPINN NHLN TIDX NTYN NIIIIN NPTINN")
Walsh and Pyrich CORPORATE COMPLIANCE ; (70 7RN 9y 19p2) Mpra mvivea nurp
»Deterrence is the main justification for imposing criminal ) 633 mya ,6 v7n 9y5 ,PROGRAMS
penalties on corporations. The possibility of incurring penalties is most likely to deter a calculating
criminal--one who carefully considers the costs and benefits of an action before acting. Corporations
are typically viewed as calculating actors. Because corporations presumably act in their economic
best interests, they are more likely than individuals to weigh costs and benefits before undertaking
an action. Therefore, corporations are more likely than individuals to be deterred from criminal acts
by the possibility of incurring fines or other penalties”).
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it is assumed that monetary gain is the only significant value in organizational decisionmaking, then
the implication is that deterrence can be served by imposing monetary loss through civil monetary
penalties without resorting to criminal fines. Though this assumption is commonly held, it rests on a
In bureaucratic practice, if not in classical .distorted view of the nature of corporate decisionmaking
economic theory, corporations are agencies having nonmonetary as well as monetary goals.
Managerial motivation, like human motivation in general, is based on more than satisfaction of
monetary want. Robert Gordon, an organizational theorist, has specified seven nonfinancial
considerations important to the manager: the urge for power, the desire for prestige, the creative urge,
the need to identify with a group, the desire for security, the urge for adventure, and the desire to
serve others”).
.643—642 'y 19 W Y0 VaYNRY NN NYINN DNIN ¥
.655 mya oY ¥
»Qccasionally, a) 311 mya ,20 wn 9yY Lederman Criminal Law, Perpetrator and Corporation 5
corporation might find it economically feasible to risk that its activities might involve criminal
transgressions, rather than make the effort to prevent a breach of the law. For example, the financial
loss resulting from fines imposed by ordinances prohibiting adulteration of food products is often
considerably smaller than the cost of replacing or improving the company’s production system”).
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»The argument that because it is impossible to identify the true ) 324 /mya ,20 w»n »y5 ,Corporation
offenders in the absence of proof of guilt on the part of the directors, managers or stockholders,
criminal liability must be imposed on the corporation, is incompatible with the principle of personal
liability. It is stretching the point to consider penalizing the corporate body as a collective punishment
in every respect, because the shareholders are not directly punished. However, corporate liability,
like collective liability, imposes the burden of the sanction on individuals whose involvement in the
transgression has not been proven and whose sole fault lies in their being part of a group connected
to the offender. But it is a basic principle of criminal law that collective punishment is strictly
prohibited, for as one jurist aptly stated, collective responsibility ”may be an effective way of
enforcing law and order, but it does violence to our more sophisticated present-day conceptions of
justice””).
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